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(Begi nning of audi o recording.)

MR. MATT WENER  Good afternoon. And thank you
for joining us. |'mMtt Wener, the advisor and
executive director of the Adm nistrative Conference,
United States, or just ACUS for short.

Wel conme to the second of our four panels of this
virtual synposium which is sponsored by ACUS and the
Center for Progressive Reformand the C. Boyden G ay
Center for the Study of the Adm nistrative State at
the Antonin Scalia Law School at George Mason
Uni versity.

Today's panel will address anong ot her things,
appel | ate revi ew case nmanagenent, processes and
quality assurance prograns. Like all the panels, this
one wll be recorded and transcribed, and you'll soon
be able to find both the video and the transcription
on our website, as you will with all the rest -- all
of our progranms at ACUS.

Qur noderator today is Professor Anna Shavers,
who's the Klein WIllians Professor of Citizenship Law
at the University of Nebraska School of Law or
(i naudi bl e) Law School, | think it is. And
Prof essor's Shavers is also, |I'mpleased to say, a
menber of ACUS, and |I'm also pleased to say that

Prof essor Shavers is joined on the panel by another
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ACUS nenber, Professor Chris Wal ker, a distingui shed

ACUS consultant, Professor Dan Ho, who's the author of
a recently published report that ACUS conm ssioned on
artificial intelligence in federal regulatory
prograns, and two good friends of ACUS, Professor
Wasserman and Director MHenry.

So to introduce our -- to set the stage for our
panel discussion and introduce our panel analyst, |'d
like to turn it over to Professor Shavers.

Prof essor Shavers, the virtual podiumis
your sel f.

M5. ANNA SHAVERS: Thank you, Matt. First of
all, I wanted to thank ACUS for organizing this
synposi um and for asking ne to noderate. | think this
Is going to be areally great panel. | just wanted to
say a few words about what | expect you wll hear, and
then, I will turn it over to the panelists.

So our panelists this afternoon are Dan Ho is the
Wl liamBenjamn Scott and Lillian M Scott professor
| aw at Stanford Law School. He's witten quite a bit
and al so studied this issue of federal Agency
Adj udi cations, |ooking at issues of quality assurance,
especially in the context of agencies that we're now
referring to as having nmass adj udi cation, what quality

do you get.
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One of those agencies is the Executive Ofice for

| mm gration Review, and we're pleased to have with us
Director Hanmes McHenry of the Executive Ofice for
mm gration Review. | think nost of us know that his
agency has consi derabl e adj udi cati ons, and so one of
the questions is, of course, what Dan is thinking
about, what kind of quality can we assure conmes from
t hese agencies in the context of mass adj udications.

After Dan and Janmes have spoken, then, we wll
hear from Prof essor Christopher J. Wal ker, who is the
John W Bricker professor of law at the Chio State --
The Chio State University Mritz Coll ege of Law.
Chris has now becone the chair of the ABA
admnistrative | aw section. He's a prolific scholar
wWith respect to all kinds of adm nistrative | aw
| ssues, and he wll turn our attention to the question
of appellate review, particularly in the context of
Internal review in the agencies.

And then, we will hear from Professor Mlissa
Wasserman, who's is the Charles Tilford M:Corm ck
prof essor of law at the University of Texas at Austin
School of Law. She is currently witing and studyi ng
the Penn O fice Adjudication. 1In this context, what
the panelists will be speaking about, primarily, it

wll be what M chael Asinow s referred as Type B
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adj udi cati ons.

So if those of you who are famliar with M chael
Asi mow s classifications, Type A are typically the
adj udi cations that are perform-- they're perforned
consistent with the requirenents of the Adm nistrative
Procedure Act.

Type B adjudi cations often | ook very nmuch |ike
formal adjudi cations, but they may not be heard by
adm nistrative | aw judges, instead by adm nistrative
judges, and they are nmany of the agencies that do fall
in this category of having nmass adjudications. And
this is in contrast to the third category, Type C,
which are really nore informal kinds of adjudications.

So | know you're very much want to hear from
them so | just want to remind the audi ence that after
t he panelists have spoken, then, we will have enough
time for questions and answers, so please, use the
questi on-and- answer box to record your questions, and
then, we will get to themafter having a little bit of
di scussi on between the panelists about what they've
sai d.

So now, | will turn to over to Dan.

MR. DAN HO  Thanks so nuch, Professor Shavers,
and to ACUS and the Gray Center and the Center for

Progressive Reformfor putting on this synposium and
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this particul ar panel.

ACUS is no stranger to sone of the real
chal l enges faced by nass adjudi catory agencies. By
the end of fiscal year 2017, at the Social Security
Adm ni stration, over a mllion clainmants had appeal ed
and were awaiting a decision, with an average wait
time of around 20 nont hs.

Goi ng back to 1978, it was Professor Jerry Mashaw
(phonetic) who fanmously docunented the very real
challenges in terns of the accuracy and inconsistency
of agency adjudications, comng to the concl usions
t hat out cones depend nore on who decides than on the
facts of the case.

And this panel is particularly tinely because the
nodern due process jurisprudence really turns on
deci sional accuracy, and | think it's really -- it'l|
be a really interesting discussion here to set the
stage a little bit between internal quality assurance
systens and forns of appellate review and what those
ki nds of systens can achieve in terns of pronoting
deci si onal accuracy.

Pr of essor Mashaw was | ed to the concl usion that
I ndi vi dual appeals are actually extrenely ineffective
at systematic error correction and pointed sone

decades ago to the fact that due process really
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requires a kind of managenent process to assure the

accuracy of clains adjudication and pointed to
Internal quality assurance systens as really the kind
of prototype.

Let nme highlight just a few things that | think
we do know, but | think we have a lot to learn in this
space. Sone of this is based on joint work with David
Ames (phonetic), who was fornerly the head of the
Ofice of Quality Review at the Board of Veterans
Appeal s, Sandy (I naudi ble) Nader, who's a PhD student
here at Stanford, and Dave Marcus, who's a professor
at UCLA, at UCLA's | aw school.

And I'Il highlight just two things. One is in an
initial study of the history of quality assurance
systens at the Social Security Adm nistration, the
Executive O fice for Immgration Review, and the Board
of Veterans Appeals, we basically sort of sone of the
hi ghlights that we arrived at were nunber 1, there's
trenmendous variation in the kinds of quality assurance
systens depl oyed by agencies and even within the sane
agency over tine.

Nunmber 2, quality is incredibly difficult to
nmeasure and highly contested, so | ook no further than
the 1980's contestation around the SSA quality

assurance prograns, that, at that point of tinme, were
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really perceived really to serve the goal of trying to

| ower the nunber of individuals on the welfare rolls.

And third, the kind of standard programthat has
energed is one that randomy sanpl es cases by |ine-
| evel adjudicators, has an additional |ayer of review,
and then, potentially provides feedback to those |ine-
| evel adjudicators as to potential errors in the
deci si ons.

And the kind of second sort of piece that ||
hi ghlight fromthis research is that we did actually
secure data fromthe Board of Veterans Appeals of all
of the cases that went through this kind of process.
So all cases, roughly 600,000 cases, 5 percent of
whi ch were randomy selected for quality review, which
forms a really nice natural experinment to be able to
test for whether the inpact of that quality review
programis consistent with its ains, mainly to reduce
reversal s and remans when those cases go up for
appeal .

And the bottomline is pretty sinple, which is
that the programdidn't achieve its ains, regardless
of whether or not the case was selected for quality
review. There was an indistinguishable rate of
appeal s and reversal and remands conditional on an

appeal .
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And part of the tension that we highlight in that

work is really stens fromthe Governnent Perfornmance
and Results Act, which is that the programreally had
dual purposes. One was to report a perfornmance
neasure of the accuracy rate of those decisions, and
the other was to inprove the quality of decision-

maki ng.

And those dual objectives really led to a kind of
evolution in ternms of the standard of review that was
applied by quality of reviewers, leading it to be
quite distinct fromwhat an appeals court would
actually deploy to test for the accuracy of
adj udi cati on.

"Il leave you with a couple of closing sort of
t houghts -- or at |east opening thoughts, really, to
kick off the discussion. | think three |ast points
here, one is that there are real |limts to external
|l aw that is judicial review of agency action, | think,
will have limted ability to correct for systematic
errors, so in the BVA data, even cases that are not
appeal ed have pretty high rates of errors as called
Internally by the quality review team

Second, internal adm nistrative | aw, which has
received a fair bit of attention recently anong

scholars, alone will also not necessarily cure these
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because of the potential for gam ng these kinds of

accuracy netrics.

And the last point I'll |eave you with is that
one of the areas that | think is particularly
interesting in terns of the future of quality
assurance and performance managenent |ies in data-
driven and sort of interventions and forns of natural
| anguage processing. So there's sone recent evidence
that shows that fornms of peer review that provide
f eedback, based on existing data, can actually really
| nprove the quality of decision-naking.

And at the Social Security Admnistration, it was
t he appeals council that really devel oped sonethi ng
really exciting which is a natural |anguage processing
based tool called the Insight systemthat allows you
to upload a draft decision and check for around 30
quality flags that are suggestive of potential errors
In the draft decision.

So that's where | think a lot of the future lies
and with that, ['ll turn it over to the next panelist.

M5. MELI SSA WASSERVAN:  So thank you. That was a
great introduction to concerns about quality
assurance. And I'mgoing to pick on Professor Ho's
remar ks and focus nore on the Patent and Trademark

Ofice.
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So there's always a concern, | think, especially

W th an agency that conducts nmass adj udi cation, that
you' re going to have inconsistent adjudicatory

out cones, and the Patent and Trademark O fice is no
di fferent.

So the PTO nmakes close to half a mllion patent
ability determ nations every year. And when a patent
application cones into the agency, an official known
as a patent exam ner makes the first review of the
application. And if it neets the patent ability
standards, it's granted. |If not, it's rejected. And
this occurs in a process that Anna was referring to as
a Type C or very sort of informal adjudication.

At the sane tinme, the PTO nakes close to 600, 000
trademark registration determ nations every year, and
it's very simlar to the trademark regi strati on cones
in and here, an official known as a trademark exam ner
will reviewit. |If it neets the registration
requirenents, it's registered. If not, it's denied.
And again, that occurs in the Type C adjudi cati on.

And so a nunber of scholars, including sone joint
work with nyself and M chael Fregs (phonetic), who's
at Duke Law School, have docunented that patent
exam ners have w dely divergent inherent grant rates,

and trademark exam ners al so have systematically very
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different registration rates, even though many of

t hese applications that come in are randomy assigned.
So you woul d expect themto have sort of a nore
normal i zed grant rates.

And so, of course, there's concerns about this,
right? From a fundanental perspective, we'd probably
| i ke to design an agency that's going to treat simlar
applicants in the sane way, but noreover, the patent
ability standards and the registration standards are
actually set to generally parallel the economc
reasons for why we want patents and trademarks. So if
exam ners are systematically m ssing the mark and
getting this wong, then there could be substanti al
consequences.

So there's been a ot nore enpirical work on the
patent side than there has in the trademark side. So
["mjust going to spend the remainder of nmy tine
di scussi ng sone of that.

So while | tried to docunent heterogeneity and
adj udi catory outcones, the next step we really think
is to try to determ ne what are sone of the causal
drivers for this inconsistent decision-mking at the
agency. And so Mchael and I have enpirically
exam ned several different factors to see if they nay

be contributing to these inconsistent decisions.
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And so first we found that the GS | evel of the

pat ent exam ner has an effect on the exam ner's grant
rate, and this is because as you get pronoted up the
pay scal e, each pronotion is associated wth about a
10 to 15 percent reduction in the tine that you're
given to review a patent application.

Because patent applications are presuned valid
when they're first filed at the PTO, if an examner's
not given enough tinme to do a prior (inaudible)
search, to craft rejections, she nmay grant a patent
t hat she would have rejected if given nore tine.

And so we find evidence, as well, that as
exam ners get pronoted and get |less and |l ess tine,
their grant rate goes up and the patents they're
al l ow ng under margin are of |lower quality and nore
likely to be invalid.

Second, we also find that the year that patent
exam ners are hired has a lasting effect on their
I nherent grant rates. And so our theory is is that
exam ners when they're first hired, are very
| npressi onabl e, right?

They have this kind of (inaudible) period where
they | earn how to exam ne patent applications. And
the training and the culture of the agency at that

time seens to be really inportant in shaping their
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behavi or through their whole tenure at the agency.

So if the PTO -- sone of the exam ners hired
under a director that we say may have kind of an anti -
patent view, which just neans soneday the director
cones in and may think the patent is -- that PTOIis
allow ng too many patents, right, and they -- it ends
up sort of pushing back the grant rate of the agency.
Those exam ners will tend to have | ower grant rates
their whole tenure, even when other directors cone in.

And the opposite, as well, if you get hired wth
an exam ner that may -- what we sort of say has a pro-
grants sort of tendency or view, then, your inherent
grant rate as a patent exam ner is higher over tineg,
as well.

So where does this | eave us? You know, once you
sort of docunent it, heterogeneity in outcones and
several drivers that nmay be part of the underlying
reason why we have inconsistent decisions, the next
step is to think about how can be bring nore
honogeneity, and this touches, in part, on what
Prof essor Ho's telling us about quality assurance.

So there's a nunber of classic ways, including
gual ity assurance, but another one, of course, is to
subject these initial decisions to higher |evel or

sort of appellate review within the agency.
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And so one such exanple of that is that the PTQ

they have a patent trial and appeal board, which is
nore like this Type B adjudication, right? It's
formal like, they sit in a body of three individuals,
and they can review the decisions of patent exam ners,
bot h patent denials and now, patent grants, where
third parties can bring the patent back to the PTO and
say take a second | ook.

And so M chael and | |ooked to see if (inaudible)
had actually -- was perform ng any sort of
consi stency-enhancing role, and so we | ooked at
exam ners on a spectrum and we |ook at the outliers,
t hose high granters and those really | ow granters.

And we find sone evidence that it is working this
way. So these examners that are both -- are really
outliers are nore likely to have their decisions
appealed to the (inaudible) than exam ners that are in
the mddle. And really, nore inportantly, is once
(i naudi bl e) reverses these exanm ners, they're nore
| i kely, then, to nove their grant rate at | east
sonewhat nore towards the nedian grant rate of the
sort of technology area that they're in.

And we actually find this as a -- it's a nore
dramatic effect for patent denials that are reversed

than patent grants that are reversed. But that's, in
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deni al s happen rel atively quickly, right? If the
aggri eved applicant get their patents denied, then,
they i mredi ately appeal, so there's nore of a direct
f eedback | oop to the patent exam ner.

Were the patent grants usually wll go there,

and it may be eight years or four or five years down

Page 16

the road before a third party brings it back. And so

that | oop that you're | ooping that information back t

the patent examner is a little nore attenuate. And

0]

the PTO, though, has been making efforts to shore that

up.

So with that, I'll turn it over to the next
speaker.

MR WALKER Geat. Melissa kind of left it off
right where | think Janes and | were going to go,
which is we're going to focus nuch nore on these
appel l ate bodies within the agencies or appellate --
agency appel |l ate systens.

And Matt Wener and | have been working on, over
the |l ast couple year, an adm nistrative conference
study on agency appel |l ate systens, and we spent the

| ast year, year and a half, neeting with folks at 12

di fferent agencies, the high-volune agencies to get a

better sense of what these appellate systens | ook
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| i ke, why they exist, what challenges they have, and

what way in which they can inprove.

And just to kind of give you a sense of it, when
you think about institutional structures for agency
appel late review, there are three basic nodels. |
think the classic nodel is one where you think of
final direct review by the agency head, such as the
Securities Exchange Conm ssion where Adm nistrator
Bl ago' s (phonetic) decisions go directly up to the
Commi ssion for final review

The second nodel is where you have final direct
review by a review board. This is simlar to what
Mel i ssa was just tal king about with the patent trial
and appeal s board. Social Security Admnistration's
anot her one where the head of the agency is del egated
that down to the Social Security appeal council, along
t hose |i nes.

And t hen, another nodel, which we'll kind of --
we'll get back to with Director McHenry in a m nute,
Is the internedi ate revi ew board where you have --
that then is subject to final decision by the agency
head. And | think one kind of big exanple of that
woul d be in the context of immgration where you have
the Board of Inmgration Appeals review ng decisions

that then could be reviewed by the Attorney General if
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the Attorney General decides to exercise that

di scretion.

So those are kind of the three nodels. And in
our interviews and in our review of the regul ations
and statutes and gui dance that kind of governs these
nodel s of different agencies, | was surprised that,
you know, the objectives really vary about why they
have appell ate review systens. | nean, obviously,
this conversation today is about quality assurance,
about kind of hoping to achieve sone type of systemc
consistency and litigant equity within the system

But there are a nunber of other objectives that
are different, that m ght actually shape these systens
a different way. So | thought | would just during ny
time just kind of flag a few of these because when
we're designing a systemof appellate review within an
agency, you m ght have different approaches.

Now, one woul d be kind of your classis judicial
revi ew appel | ate nodel of correcting errors of fact
and law. And that actually seens to be quick a
predom nant view of these agencies. |In fact, | would
say that's nore what nost of agencies -- high-vol une
agency adj udication systens are trying to achi eve than
system c consistency or quality assurance.

It's about deciding the cases that are brought
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bef ore them and dealing with those. And | think

that's one of the things that's kind of limted the
ability of appellate nodels within agencies to achieve
quality assurance is they're not actually ainmed to
achi eve qual ity assurance.

They only hear cases from people who | ose, who
have the wherewi thal to seek further review. You
don't have as many nodel s as Dan nentioned, but such
as at Social Security, where they're actually
review ng cases fromfolks who did it.

O her kinds of objectives that you m ght think of
in this area is to establish agency policy using
adj udi cation to establish policy for the agency is a
key objective. You mght also have a row of
overseei ng hearing | evel adjudication systens to nake
sure that the hearing officers are performng their
role in a way that's, you know, fair and bal anced;
It's separate fromthe outcones.

You m ght be using these types to gather
I nformation for organi zational effectiveness and
system c awareness to be able to kind of identify
bi gger issues, perhaps for instance, in the patent or
the trademark context, you m ght be using these
appel l ate systens or you could use themto get a

better sense of what policies we should have when it
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cones to training the | ower-|evel adjudicators.

A nunber of different ones -- another that -- not
many of the agencies that we interviewed ascribed to
you what we thought as just providing for political
accountability wth agency head, final decision-naking
authority, making sure that whatever decisions cone
out of the agency have that type of control.

And then, the |last one that we didn't have on our
original list of six, but a nunber of agencies talked
about was just the role of being a gatekeeper to
federal courts, in other words, trying to reduce the
burden that federal courts have on these |ines.

I think of immgration as a classic exanple of
that, not just Director McHenry's inmmgration, but
also USCI'S on the benefits side. | think they view
their role quite predomnantly as trying to help to
make sure that they can resolve the issues before they
actually make it to federal court.

So those are kind of the different reasons why
you m ght want to have an appellate nodel in addition
to just the quality assurance. And what's been
fascinating in doing these interviews and | ooking at
the publicly avail able information about these
appel | ate systens, the objectives that they have, one,

they don't actually -- npbst agencies don't even
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provi de the objectives. They don't have them publicly

avai lable. This is why we have this system and this
Is why they designed it a particul ar way.

But when you talk to them they know the
objectives, right? And so obviously, one of our nmain
recommendations that will cone out of this report is
to publicly identify your objectives and so that you
can get feedback and ki nd of advance those.

But it is interesting, and maybe when we get back
to the QRA, | can talk through sone of the different
exanpl es that you do have a nunber of just really
varied features of agency appellate review, whether
it's the standard review, whether it's the, you know,
how many cases sua sponte. There are a nunber of
different features of appellate review that just vary
dramati cal | y anbng agenci es.

["I'l just kind of end by saying when | went into
this project, as an admnistrative |aw schol ar, |
t hought appellate review within the agency I|ike
judicial review and very naively, and | think that Dan
put it really well at the very outset of this that
iIt'"s not at all like that. A theory of appellate
review wi thin an agency needs to be dranmatically
different than the theory of judicial review wthin

f ederal courts.
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| think the agencies get that and understand that

quite well. | think scholars that study the

adm nistrative state may not fully appreciate those
differences, and | think going there, ['ll turn it
over to Director MHenry.

MR. MCHENRY: Sorry about that. | think the
organi zer and I, we're trading off the nute button.

No, as Professor Wl ker nmentioned and Prof essor
Shavers, ny nane's Janes McHenry. |'mthe director of
the Executive Ofice for Immgration Review.

Qobviously, I'mnot an academ c, so that neans |'mthe
| east smart of this group here, also, neans | have the
nost to | earn.

VWiile | appreciate both ny coll eagues, ny co-
panelists and ACUS for inviting me and for having ne
here today, because one of the things both for
imm gration in general and perhaps the governnent, as
well, | see we've kind of been lacking in the last few
years is nore invol venent and nore engagenent with the
academ c community and with organi zations |ike ACUS.

| mm gration, for nmany years, has been sort of
siloed inits own little bubble, and people who are
scholars of immgration are rarely schol ars of
anyt hing el se, even though it's very nuch an

adm nistrative | aw area of concern, of interest.
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Until recently, | would say, there hasn't been a | ot

of sort of effort to try to bridge it or tolink it to
ot her scholarship in the adm nistrative | aw universe.

And fromthe director's perspective, froma
practitioner's perspective, it's also very hel pful and
very interesting to ne to see how ot her i ndividuals,
how ot her agenci es operate, but how ot her individuals
are approachi ng and anal yzi ng how t hose agenci es do
conport thensel ves.

C(obvi ously, yours, as an adm nistrative agency,
has sonme simlarities wwth others, |ike, Social
Security Admnistration, like, the PTO But we're
also different in our own right. Nevertheless, the
schol arship and the analytics that are applied here
may have sone val ue to us.

In fact, | try to read as nmuch of the schol arship
as | can, not only on immagration and inmgration
courts, and not just because | wonder what people are
sayi ng about us, but also to try to get ideas,

t houghts, perspectives on maybe how we can do things
better, and that's sort of what | want to open with
and maybe seque into the |larger discussion to try to
tie together sonme of the things that ny col |l eagues
have said to show you or to explain things that we

| ook for, that | ook for as the director, and that
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I'"'m 1l ooking for at the agency to try to nmake things

work better and to be better as an admnistrative
adj udi catory agency.

As a little bit of background, yours primarily an
I mm gration court systemw th an adm nistrative
appel l ate body, the Board of |Imm gration Appeals. W
actual ly have anot her adjudi catory agency that has
sort of its own kind of Type B adm nistrative
appel l ate structure and it's OAAHO, O fice of Achieved
Adm nistrative Hearing O ficer, but they are far from
a mass adj udications type body, so | won't spend nuch
time tal king about them

| mm gration courts in the |ast year, they
conpl eted not quite 300,000 cases, about 276,000 until
COVI D sort of disrupted our operations this year.

They were on pace to conplete about 400,000. |It's
still going to cone in probably 220, 240,000. Those
cases, nostly, can be appealed to the Board of

| mm gration Appeal s.

You know, their nunbers have been flat for many
years, but last year, we saw an uptick, a little over
60, 000 appeals were filed. This year, the nunber, |
think is alittle bit higher, and they're on pace to
conpl ete roughly about 35 to 40, 000 cases.

So obviously, immgration has been an issue, a
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maj or concern in recent years. W definitely seen an

uptick in the volune, and as a result, it becones even
nore i ncunbent, it's even nore inportant for us to

| earn how to get it right. And the things that we're
| ooking at are things that ny col | eagues have touched
on already, and the four primary ones that we're

| ooking at are quality, accuracy, consistency, and
efficiency.

And they sort of speak for thenselves. Wth
accuracy, obviously, we want -- as an admnistrative
adj udi catory body, we want to get the decision right.
It's difficult to neasure accuracy other than through
sort of appellate reviews and how nmany cases get
remanded. But we want to nmake sure our adjudicators
are applying the law and that they're doing it
correctly. You know, sonetines, it may be a judgnent
call, but to the extent that it's possible, we want to
make sure they get the decision right.

The quality of the decision as Professor Ho
alluded to earlier, quality is notoriously difficult
to neasure. It's very difficult for a practitioner,
for soneone on ny side, to neasure, as well, but we
want to nake sure the decisions are good. You know,
we under stand appel |l ate bodies may take a different

tact, you know, the decision nmay be reversed sinply

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) Page 26
because sonebody | ooks at it. But that doesn't

necessarily nean the decision was a quality decision.

By the sane token, sone decisions that you would
say are not quality get affirnmed on appeal just
because of the way the appellate system works. What
we're trying to inprove quality throughout the agency,
what the judges as well as the individuals at the
appellate level to nmake sure they're giving the
deci si ons they can.

The sane way with consistency -- we've been
criticized by federal courts. W issue a |lot of
unpubl i shed decisions. W issue very few precedenti al
decisions. But a |ot of unpublished decisions
sonetinmes reach inconsistent outcones. And just like
at PTO, inconsistent outcones for us, they create a
litigation headache, but they also create problens for
the individuals who use our services, the respondents,
the aliens who are | ooking for the correct decision.

You know, perfect consistency is probably
| npossi bl e, especially with the nunber of cases, the
nunber of adjudicators we have, but we're striving,
and we're | ooking for ways that we can inprove that
and get better at that.

And the last thing is that none of these should

be considered sort of at the expense of efficiency.
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And that's an issue that every mass adj udi cati on body,

adm ni strative adjudication body has to deal wth.

| was with the Social Security Adm nistration, |
was an ALJ before | canme back to EQO R, you know, |
know about del ays in proceedings, | know how | ong
proceedi ngs can |linger. W have sone of the sane
| ssues at EO R, especially because sonme of our
I ndi vidual s are in custody, so we have a strong
I ncentive not to have those cases |ast any |onger than
absol utely possi bl e.

And ny goal, ny project, and |I've | earned a great
deal fromny coll eagues from ACUS and fromothers, is
try to bring those four things together, to see areas
where we can inprove, see if we can do things better,
you know, regardl ess of outcone, regardl ess of how
controversial immgration may be, | think there's
general agreenent that those are sort of four goals,
four qualities that any adm nistrative adjudi catory
system shoul d strive for.

And that's what |'mhoping to do. That's what
|'ve been trying to do as director. And | |oo0k
forward to di scussing nore ways that we can do that
and taki ng any suggestions back and seeing what | can
do. Wth that, I'll turn it back our noderator.

M5. SHAVERS. Thank you very nmuch. | thought
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that was a very interesting presentation by all of the

panelists. Before turning it over for questions from
the audi ence, | want to give the panelists naybe a
chance to react to anything they've heard fromthe

ot her paneli sts.

MR HO | guess |I'mhappy to weigh in, just to
kind of tie together sone of these different strands
that | think were alluded to by the various co-
panel i sts.

So | think one really nice framework for thinking
about the differences between these kinds of systens
was offered one of Stanford's wonderful JD, PhD
students, David Houseman (phonetic), who really
focuses us on three kind of basic institutional design
differences, that is, how are cases sel ected, either
for appeals or quality assurance systens, what format
does the decision take, and then, is there follow up
given to provide feedback of the kind that Professor
Wasserman highlighted in terns of the anount of del ay
bet ween a patent denial and a patent grant.

And so (I naudi ble) and David Marcus wote a nice
ACUS report actually where one of the things that they
hi ghli ght that was really inportant for collecting and
aggregating the information out of remand orders was

that there was a SSA office that had staff attorneys
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really synthesize all of the remand orders to identify

comonal ities that were preval ent through the office,
so that you're not just |ooking at an isol ated renmand
that may be comi ng years after the initial decision to
really be able to kind of figure out what needs to be
| mpr oved.

And so | think once you break it down to these
different institutional design conponents, you can
start to think about, well, what are sone of the
chal l enges of -- on the selection side, so if you're -
- if the selection of decisions for appeals are
conpletely asymetric, that is it's only denials of
benefits in the BVA collects that may real ly be
appeal ed, then errors going the other way nmay not
really be subject to correction.

And so | think that's a nice kind of franmework of
really thinking about three core institutional design
di mensi ons that span across appellate forns of
appel late review, internal quality assurance systens
and ot her kinds of inprovenent systens |ike peer
review systens, to kind of think in a unified way
across each different initiatives.

M5. SHAVERS: Actually, | do want to rai se one of
t he questions raised by the audi ence because it ties

directly into comments that Dan just nade about

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) Page 30
I nternal procedures to try to assure that there's

gual ity assurance.

| think it's okay for ne to say who wote this.
This from Jeff Lubbers (phonetic), who we all know,
and he has read your work, Dan, and says that, in
fact, you in sone ways called out D rector MHenry,
realizing that Director McHenry's only been on the job
for three years, but |ooking at the EOR and you had
concl uded that EO R had not approached trying to build
I n any quality assurance neasures.

So | guess |'m asking you, Dan, is that a correct
assessnent, and then, Director MHenry, how would you
respond to that?

MR HO Sure, |'mhappy to elaborate on that a
little bit. So as | had nentioned in the piece that
we put on the Stanford Law Review, we | ooked at the
history of quality assurance initiatives, really over
t he past nunber of decades, so we start off at SSA,
goi ng back decades and decades.

And it is striking to see the sheer anount of
experinentation that an agency |ike SSA has engaged in
t hrough various attenpts to have the Bel nont Revi ew
Programto have the initial quality review system
instituted in 1976. And there's constant evolution to

try to figure out howto draw this quality, quantity
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tradeoff, including nost recently, the kind of insight

NLP, natural |anguage processing-based systemthat SSA
cane up wth.

BVA' s | ands sonewhere | ower than that to have the
kind of quality review system PTO has done a range
of initiatives, as well, with their second eye, |
think they called it the second eye kind of peer
review system and whatnot. And it is true that when
you |l ook at the history of sort of quality assurance
prograns at EOR, it does not appear to have generated
nearly the anount of sustained attention as is the
case at these other agencies.

The cl osest we cone to is sort of after the
streantining of BIA there was a kind of neno issued
by the Attorney General that provided a nechani smfor
I ndividuals to sort of issue conplaints about a
conduct on the bench.

So | guess |I'Il turn that into a question rather
than putting Director McHenry on the spot, which is, |
guess, part of the interesting sort of thing | |earned
about EOR is really about the role that assistant
chief 1Js play in sort of managing the different
offices. So |I'd be curious to hear from Director
McHenry, you know, how that, you know, what role the

assistant chief I1Js currently play in the system
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because | know it's obviously a systemthat is

changi ng and what ki nd of onboarding, for instance, is
provi ded, given the significant anmount of hiring that
has occurred over the past few years at your -- wth
significant budget allocations to bring on new | Js.

M5. SHAVERS: Director MHenry?

MR. MCHENRY: Here | go again, still fighting
Wi th the organi zer over the nute button, sorry about
that. The short answer is stay tuned. Quality
assurance is, obviously, as | alluded to in ny opening
remar ks, sonething we've been | ooking at very closely

over the past couple of years since |'ve been

di rector.
We do have a couple of initiatives, one, | hope,
| very close to fruition. | can't -- unfortunately, |

can't really get into the details because it's still
sort of internal and (inaudi ble) the departnent, but
it's clearly on our radar.

A couple of other things to speak to a couple
points, it wll becone a |ot easier, too, once we
swtch to electronic files. Sone of the uses, Al and
being able to sort of go back and | ook through
docunents that other agencies can do, |ike Soci al
Security, is possible because they have el ectronic

files. W unfortunately are still many years, if not
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decades, behind. But once we get to electronic files

and we've rolled it out on about 15, 20 courts so far,
it'll becone a |ot easier to do.

The sane is true of ACIJs, you alluded to that,
previously, up until about three years ago, we had
maybe four or five AClJs for the entire country.

Based on recommendati ons by the ABA and by forner
Attorney Ceneral Gonzal ez, we expanded the nunber of
field AClJs we have considerably nationwi de. | think
It's approaching roughly 40 now.

That nakes it easier for the ACIJs to do quality
control, you know, to sit on a hearing, to observe a
judge, to listen to the recording, to listen to the
DAR. So it's much easier now, and it's one of the
initiatives that we're | ooking at and ki nd of pushing
forward is that we've been |agging both in technol ogy
and personnel up until about two or three years ago.
We have those, and now, we're in the process of noving
f orward.

So | knowit's only a partial answer, and |
really can't dispute sone of your concl usions about,
you know, what the agency has and has not done in the
past. But | would say see how things stand six nonths
fromnow. Mybe we'll have -- we have a follow up, a

reunion and talk about it and see if it's made nuch of
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a difference.

M5. SHAVERS: Thank you. Let nme remnd the
audi ence to post your questions in the question-and-
answer box. It |ooks |ike people are trying to ask
guestion, but the nost efficient way and then I can
see themis in the question-and-answer box.

So anot her question that we have -- this is just
really relating to what actually --

MR. WALKER  Anna - -

M5. SHAVERS. Yes? Oh, you want to respond?

MR WALKER: Do you mind if | junp in real quick?

M5. SHAVERS: Sure.

MR VWHITEE I'mnot sure if this real (inaudible)
conversation and Director MHenry hit on sonething
that was actually not -- it was actually quite comon
In our review of the different agencies (inaudible)
which is the lack of (inaudible). And at the
appel l ate I evel, even when there's el ectronic docket
at the file level in the agency, and that's going to
be a huge barrier to the types of quality assurance
that we want to have, if you don't have a way to kind
of sift through that.

The other kind of interesting thing fromthe
interviews that -- at least that | found interesting

along these lines, too, is a |lot of agencies,
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especi ally agencies that have adm nistrative | aw

judges, there's a |ot of sensitivity about quality
assurance and training and instructing adm nistrative
| aw j udges on how to do their job. And | think that's
fascinating, right, because adm nistrative |aw judges
have a certain | evel of independence fromthe agency -
- the agency head.

And appellate structure often tinmes be nore
al igned as an actor or an agent for the agency head,
that you have this kind of this weird relationship
where often the agency head wants to provide
I nstruction and training or identify inconsistencies
nore systemcally anong the trial |evel adjudicators,
the whol e idea of ALJ independence makes it a little
bit nore conplicated, at |east that was kind of sone
of the feedback we got we got on the interviews.

MR HO Yeah, and EOR, | think is a really
I nteresting exanple in terns of the decisional
| ndependence. M understanding, at |east of the
institutional history and Director McHenry, feel free
to junp here if it's wong is that in the original
design, there was a question of whether or not there
woul d be performance reviews of line-level 1Js and it
was an exenption secured through OPMletter to not

have IJs originally be subject to perfornance reviews.
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And really it was in the [ast 2000s when that was

revoked. And so the kinds of the standard
arrangenents that you see for ALJs in the ABAreally
can vary significantly across different nass

adj udi catory agenci es.

M5. SHAVERS: Director MHenry, two rel ated
questions have cone in regardi ng the nore technol ogy
and the personnel that are needed for these quality
assurance neasures.

So one question that's related is with respect to
specifically to EOR, the question has cone up, well,
how do you go about, then, hiring the personnel? Are
there sone netrics, criteria that are being
established, for exanple, for the immgration judges,
that are going to hel p assure that whatever quality
nmeasures are put in place are not too politicized?

But al so, once the agencies decide to try to
collect this data and create these neasures, are there
really going to be adequate resources for each of the
agencies to put these in place.

So | guess | would start out with any of the
panelists that want to respond to this, but | think
nost of those are directed to you, Dan, since you've
been doing these studies on quality assurance.

MR HO Well, I'"mhappy to lead off. | think
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Prof essor Wal ker's right, which is that data

Infrastructure is areally critical conmponent to all
of this, to really understandi ng sort of the I|ine-

| evel decision-making. And | think a really

i nteresting exanple that we highlight in the ACUS
report on Al and federal governnent agencies is that
t he SSA appeal s council nmade sone very early noves
really to start to capture information in structured
format.

It was CGerald Ray, then, headed the appeals
council who kind of realized that by producing
di screte deci sion docunents, the agency really wasn't
securing the kind of information necessary to
under stand where there were sources of systenmatic
error.

And that was really the kind of foundation for
being able to do the kind of really interesting
protypes that SSA has pioneered fromsort of -- they
have used sinple predictive analytics, for instance,
to predict whether a claimis really highly to be
granted so that you could actually expedite the
processing of this and skip resource-intensive hearing
so based on the structured information that is
capt ur ed.

So | do think that that's a really inportant
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el enent . ['lI'l make one nore note on this, which is

that the kind of pervasive or one of pervasive
chal | enges when you think about quality managenent is
what a |l ot of public adm nistration scholars have
referred to as the quantity/quality tradeoff, which is
it's really easy to count cases that are produced, and
so you get things |like case quot as.

It's nmuch harder as Director MHenry sort of
noted to really neasure forns of decisional quality.
And so even if you build out the data infrastructure,
there is the chall enge of sonethings are really easy
to neasure and quality is nuch nore difficult because
not all cases get appeal ed, who knows whet her the
appeal selection is really reflective of the
underlying error rate.

And so there are these kinds of challenges which
Is why | think the Insight systemthat the SSA has
pi oneered where you put in a draft decision, it'll
tell you 30 quality flags, |like have you cited a
provi sion of the CFR that does not exist, down to
actual internal consistencies between the functional
I npai rnment that was identified by the ALJ and is that
consistent with the conclusion reached when you
conpare that to sort of the qualifications for a

particul ar occupation.
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You know, that's the kind of systemthat really

starts to get a little bit nore at decisional quality,
but it also harder to measure.

M5. WASSERVAN:  And | just want to junp in after
that just to conpletely sort of echo that, essentially
t hrough end quality sort of tradeoff because the
Pat ent and Trademark O fice conpletely struggles wth
that, as well.

And it sort of highlights just how inportant I
think it is set the performance criteria for the
adj udi cators, whether it's the sort of Type B or even
the sort of exam ner incentives because it is nuch
easier just to count how many applications you' ve
processed than to determ ne whether they are doing so
at a high quality.

And so you see this constant concern that you're
overenphasi zing quantity and at the expense of
quality, which really kind of pushes nore on neking
sure you're setting the right, sort of incentives to
performance reviews for the agency officials.

M5. SHAVERS. Director MHenry, did you want to
respond specifically to the question about when you're
hiring these new personnel for EQ R, establishing
criteria, | guess, to make sure it's not over

politicized but also the kind of personnel that you
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need to help with this quality assurance neasures that

we' re di scussi ng.

MR. MCHENRY: There we go. Yeah, it's not clear,
honestly, that it would take additional personnel. W
have a statistics and anal ytics division al ready that
does a lot of our data analytics. |It's a relatively
smal | shop, so we may need sone additional help there.
But by in large, once we get to a system where the
files are electronic, everything can be | ooked at on
the conputer, it shouldn't take that nmany nore
addi tional people.

And al t hough | recogni ze that many people think
everything that we do is political, this is not a
political project. W don't necessarily care what the
outcone is. W want the outcone to be correct,
whether it favors one side or whether it favors the
other. So | don't think politics really play any role
init.

And you know, we have been fortunate to get
recent budget increases. W do have sone additional
funding. W could get additional personnel if we
needed to, but I'mnot sure that our existing people
can't handle it.

For us, the biggest issue is getting to an

el ectronic system so that we can | ook at these, so
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that we can scan things nore quickly than having to go

t hrough the paper |ike we do now.

M5. SHAVERS:. Thank you. So Dan, back to your
study, so as | understand it, and one of the questions
presented says that the Veterans Appeals quality
assurance programconpletely failed, that -- why did
it fail?

MR HO Yeah, | nmean, | think this ties back to
Prof essor WAl ker's point about stating clearly what
the objectives are of a program And | think it also
hi ghl i ghts one of the challenges of really
under st andi ng whet her quality assurance program worKks
as billed.

So the programthat we studied was a programt hat
was exi stence for about 15 years. The express purpose
of it was to reduce reversals of remands by the court
of appeals for veterans' clains. And at the tine that
It was created, the standard of review was very nmuch a
predictive one -- is this a reversible error by the
court of appeals of veteran' clains.

And while that formal standard renmained on the
books for this entire 15-year period, what basically
our study shows started to happen is that that
standard of review by the quality review teamreally

becane nuch nore | enient over tine. So nuch so, that
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I n sone internal docunents, you should -- it was

stated that you should call an error if it's

"undebat able,"” which is the not the standard of review
that the court of appeals for veterans' clains

enpl oys.

So the result is that because errors are caught
so rarely, there is actually very little feedback
provided to the veterans' |aw judges or the staff
attorneys fromthat quality review process. And the
reason for it -- for that kind of norphing of the
standard of review that was, in fact, enployed by the
quality review office really in our best sense due to
-- coming froma kind of range of interviews we did
stens fromthis pressure under the Governnent
Performance and Results Act, GPRA, to report annually
an accuracy netric in its budgetary request to
Congr ess.

And there, | think, is the real challenge which
I s the agency had these dual objectives of do you want
to inprove the quality of decision-making or would you
-- you'd really like to have -- be able to report a
hi gh accuracy netric. And | think that's one of the
kind of challenges in ternms of the dual objectives of
a quality review programlike this.

And | think it also shows that it's really hard
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just looking at the sane formal standard of review and

how it's norphed over tine to really be able to assess
what a quality review office like this is doing.

And it's one of the reasons that |ed Dave Marcus,
Sandy Hundonater, and Dave Anes and ne to concl ude
that really having a purely internal adm nistrative
| aw sol ution is not going to be sufficient. There's
going to be -- need to be sone | evel of oversight to
make sure that it's -- the programis being carried
out in away that is faithful to the objectives as
originally stated.

MR WALKER | wanted to junp in on that real
quick, if that's all right. One thing that | found so
surprising in our interviews with the agency appell ate
directors and | eaders, others, is that the remands
fromthe federal courts matter a lot. They actually
do spark internal reforns and reflection and quality
controls neasures and the |ike.

And you know, sonetines, we think when a court,
you know, remands and provi des instruction or weighs
i n on the issues about, you know, not necessarily
saying how it should be decided, but here's how it
shoul dn't be deci ded, you know, kind of ordinary
remand case, | was sonmewhat struck by how much t hat

mattered to these agencies and trying to internalize
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that. And it wasn't just a matter of, like, trying to

avoi d judicial review again.

It was interesting to see just froma rule of |aw
perspective, a norns perspective, how nuch it mattered
that they trying to be in line with what that circuit
or that district court was kind of providing feedback
on.

The other thing to kind of echo what Dan said is
the standard of review matters a lot, and sone of
t hese appel |l ate systens have de novo review, and
ot hers, of course, have, you know, nuch nore
differential abuse of discretion and sone of those
have -- sone of the systens have expressly deci ded
that standard for reasons that advance their
obj ectives. And other just (inaudible) with them you

know, and | think it's interesting to kind of work

t hrough, talk through (inaudible). | don't want to
name any. They'll be in the report, but | just kind
of want to -- but it's interesting to see sone of

t hese ot her ones.

They're, like, you know, this doesn't help us at
all, like, we want to just, you know, provide quality
assurance and (i naudi ble) review (inaudi ble) ends up
just doing everything over. They've got this huge

backl og of cases now, and so we're not even getting
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t hrough the cases that we have.

But it's interesting to kind of think about --
and |'d be curious, Dan and ot hers, you know, what is
the optimal |evel of review, you know, if it's a
gual ity assurance perspective, you know, along those
lines. Agencies are struggling wwth this, at this
agency (inaudible) Ievel.

MR. HO Yeah, | think one of the real challenges
here is, | think as you put it earlier, the design of
a system for individual error correction versus
system c error correction. The way put very vividly
by one | ong-standi ng person who worked at the BVA is
the way to think about this is that the front-Iline
decisions that the 58 regional offices that make
disability determ nati ons when veterans apply, to use
kind of the battlefield anal ogy, those regional
offices are like the nedic that is enbedded within a
conbat unit. You're just doing nedical triage. It's
not really conprehensive nedical care.

The Board of Veterans Appeals, on the other hand,
is like the MASH unit where you're doing a little bit
of field surgery. And then, once you get to the court
of appeals for veterans' clains, that's your full-
service Walter Reed Veterans Hospital. And that's

real ly chal |l engi ng because what you observe if you're
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a nenber of CAVC, the Court of Appeals for Veterans

Clains, is you may not be as aware of the kind of
system c i nplenentations of a particular decision. O
I f you get up to the federal circuit, if you order a
particular nmedical test for one particul ar veteran,
you m ght only see the facts of that case not
real i zing the sheer magni tude of how you're shuffling
around heal thcare resources at one of the |argest
public health, you know, agencies in existence.

And so it's very -- it is informationally very
challenging in the sort of one-off appellate setting
to understand those systenatic kind of benefits and
costs of the kind of decision that you're reaching.

M5. SHAVERS. Here's another question. Seens
like they're hitting you hard, Dan, with all these
guestions because you've published a study. But this
questi oner asked about your nention of peer review
systens. So can you tell us nore about peer review
systens and how we can assess the effectiveness of
such systens regardi ng accuracy and quality assurance?

MR HO Sure. 1'd love actually -- | nean,

Prof essor Wasser man has done anmazing work at the PTO
and her work actually is a really interesting contrast
to what Director McHenry said in terns of the

necessary resources to run a kind of quality assurance
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because one of her really anmazing pieces shows just

how i nmportant it is to actually have the requisite
time for patent examners to be able to do prior art
searches. So |'d actually love to get her perspective
in, as well.

"Il briefly answer the question you put here in
terns of peer review as a potential alternative. This
cones really fromsone of the work by Bill Sinon that
suggests that peer review is kind of governance
alternative and is neant as a way to think about this
chal l enge of if you're only seeing highly sel ected
cases that go up on appeal, every now and then, you
see a remand order. How much does that really enable
you to |l earn about the kinds of systematic errors you
m ght be engaging in in your decision-naking.

And peer review is designed to be a kind of |ess
sort of adversarial process, so there are patent
offices, for instance, that will pair up during a
training period, different examners to learn from
each other, and sone of the sort of energing evidence
on this is positive, although we probably need nore
studies on this subject.

So we did a study joint with public health in
Seattle and King County, where we did -- ran a peer

review programfor a four-nonth period, where we took
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half of their health inspectors, randomy enrolled

themin a peer review program where for one day out
of the week, two inspectors were randomly paired up,
sent out in a county car, and did their inspections
jointly. They observed the sane conditions,

i ndividually cited health code violations, and 60
percent of the tinme, they di sagreed on whet her or not
to cite a major health code violation.

Then, we made themtal k and devel op sone policy
docunents based on those sources of inconsistency, and
we showed that that formof intervention for the peer
review group both inproved the ability by inspectors
to be able to detect health code viol ations and
because those increases were disproportionally by | ow
citing inspectors, actually inproved the consi stency
wi thin that peer review group.

So that's one of the kind of studies Professor
Lisa WIllet (phonetic) and | did a kind of different
peer review program for PTO exam ners where we
provided forns of scientific peer review as third-
party subm ssions. And that al so suggested that
exam ners were able to better or spend -- spent nore
time actually trying to make their way through non-
patent |iterature which has been a real sore spot for

t he PTO.
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So wwth that, 1'd ove to get Professor

Wasserman' s perspective on this, as well.

M5. WASSERVAN:  Well, so | think it's also really
| nportant to think about what is the source of error.
So in sonme sense, | would think of giving an exam ner
nore tinme and peer review as kind of tradeoffs, right?
So you can imagine putting nultiple exam ners onto
make a deci sion and giving them both, you know, ten
hours each or you could i magi ne doubling the tinme of
one exam ner, right? \Wich one's going to be better?
| don't really know but | think of sonme of those as
tradeoffs.

And | think it's inportant to keep in mnd what's
actually driving the error. So for patent exam ners,
| have a recent piece that |ooks at errors that are
bei ng made i n pharnaceuti cal patents because these are
patent applications that incredibly inportant, right?
So if these go and get listed in the orange book and
we have a drug that's approved by the FDA, we nake a
m stake in this, we're essentially maybe bl ocki ng
generic entry for sone period of tinme until they can
be litigated and val i dat ed.

So if it's really atine story, right, or they
just need nore tine or nore mnds, right, on the job

to review the application, then, | think peer review
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or giving themnore tine nmay work. And | think that's

certainly -- our paper suggests that certainly driving
a nunber of sort of invalid patents being issued.

But you could also imagi ne for sonething where
you have this sort of (inaudible) adjudication that
occurs in Social Security or in the patent office
where it's just one agency official and one path of
the sort of interested party is adjudicating.

So for in the patent office, if sone patent
appl i cant and sonebody who really wants to get a
patent, so if it's pharma, and this is an inportant
patent application form they may just throw noney and
not give up and really sort of outmatch the exam ner.
And it could be they're submtting declarations,
suggests this has sort of unexpected results and
shoul d be patentabl e.

So you could give themnore tine, and that may
not solve the entire problem |If that's an issue,
then, you may need sonething |ike PTAB, right, a post-
grant sort of adjudication where you have adverse
parties sort of litigating it out to solve the issue.

So |l think it's really interesting to think of
t he panoply of different ways, right, in which we can
get at quality assurance, but it really, | think, is

I nportant to start diagnosing what's actually causing
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the Iowquality decisions.

And so to the extent you know that, then, that
gives you the ability, | think, to nore carefully
tailor the solution that wll give you the biggest
I ncrease in quality.

MR HO | think that's absolutely right, think
that's a really nice point to really know how to
actually tailor the intervention.

More maybe thing -- small thing to add to that is
t hat sonetinmes peer review can help you understand
what the sources of inconsistency mght be, so one of
the things that really happened in this peer review
I ntervention was the realization that very line-|evel
I nspectors read the 800-page nodel food code published
by the FDA and really referred to the kind of
| nspecti on sheet.

And so there was a |lot of discussion about just
under st andi ng essentially sort of formof statutory
interpretation with the inspection staff to understand
what certain code itens really neant. And so it was
only through that process that we were able to really
understand, oh, the real source of error is that there
are three violation types that could be cited and
everyone is interpreting differently because there's a

significant anmount of overlap between these three
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heal th code violations and let's figure out how to

fornmul ate a kind of consistent sort of policy docunent
or gui dance docunent around this.

And that's one of the things that, | think, Bil
Sinon would point to as one of the epistem c benefits
of a formof peer reviewlike this is that it pronotes
the kind of learning as to what the sources of
I nconsi stency m ght be.

M5. SHAVERS: Thank you. Chris, here's a
question for you that really sort of ties in and is
related to the i ssue of peer review, but you talk nore
about the study that you're engaged in regarding
systens for internal appellate review. And so this
question asks about in structuring the appellate
review wi t hin agenci es, what shoul d the agenci es take
I nto consideration regarding the review that could
take place -- judicial review that could take place in
federal court, whether it is an agency that has a
direct appeal to the Court of Appeals or their direct
reviewis in district court, should that nake a
difference? Should they think about what happens with
respect to appellate review in the agency in terns of
what kind of decisions they may get out of the
district courts? Are they going to engage in nore

fact finding to beef up their kind of opinions that
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they wite in the internal reviewto try to influence

the courts nore? Just so how do those two things work
toget her, internal appellate review and the judici al
review that they may be subjected to?

MR. WALKER: Yeah, that's a really good questi on,
and part of it, I'mnot -- the question nakes ne
regret that we didn't ask as nuch about the district

court versus the appellate level in the federal

courts. Because | do think, | nean, just intuitively,
you would think that's -- there's a different cal cul us
t here.

But we did talk a | ot of the agencies about, you
know, how they handl e judicial decisions and sone of
that's a matter of whether they're going to acqui esce
or not in other circuits, right? So there's a big
debate there on acqui escence that a | ot of these
agency appel |l ate bodi es have when they' re thinking
t hrough that.

And | think that's really fascinating to kind of
t hi nk through are we going to be, you know, adopting
that circuit court's decision across the whole nation
or are we just going to respond to them here but nove
in a dfferent direction? |In sonme of the interviews,
t hey gave us exanples where they had three different

circuits telling themto do things conpletely
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differently on the sanme issue, right? And that's

fascinati ng where you have that kind of pressure.

My guess is that on the district court |evel,
they still care, they still think about it, but it
won't bind them you know, going forward. And so it's
nore of a persuasive way than, you know, than sone
type of control. But | don't -- I'll have to go back
and conpare ny notes wth Matt's fromthe interviews
to see if we did touch on that nore with sone of these
t han ot hers.

You can inmagi ne sone of these, you know, go,

li ke, all of Director McHenry's work goes straight to,
well, alnpost all of it goes straight to the circuit
courts whereas USCIS, Social Security are going

t hrough those district courts first. And that is a
fascinating kind of aspect along those |ines.

| would al so say that renmands back down to
adm ni strative | aw judges have simlar effects based
on sonme of the areas we did with the chief
adm nistrative | aw judges, even if the agency
appel l ate structure can't conmand or play -- or they
don't want to play a heavy-handed role in how ALJs
act. Oten tines, you'll have the chief ALJ kind of
gathering that infornmation together and doi ng sone

i nformal training along those lines, as well.
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M5. WASSERMAN:  Can | just junp in and say one

nore thing here? | think another thing, that question
brings up, like, when | think about the PTO or the
sort of design, it's, like, you have different places
that you can intervene to increase quality, right, for
gual ity assurance program You can do it at the | ower
| evel decision-makers, right? So and you could do it
for examners, right? WMke sure they're getting it
right.

You can all ow sone certain nunber of errors,
right, and beef up either a pre or sort of post-grant
opposition system so this could be the sort of
(i naudi ble) licensing or Social Security
determ nation, et cetera, or we just rely on federal
courts to fix those particular errors.

And | think it's kind of inportant because we're
sort of dancing around and tal king about quality
assurance at that sort of agency level, initial
deci sion-nmaking as well as in this sort of
adj udi catory Type B as well as in the federal courts.

And it's all kind of linked, and it's a really
sort of interesting puzzle to think about how do you
for each agency determ ne that optimal mx, right?
How many resources should be put early on to get all

t hose decisions right versus how many -- is it fine to
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rely on sone internedi ate adjudi catory board versus

the courts. And | think that's obviously going to be
different for every agency and what's at stake. But
It's also sort of an interesting part of the puzzle.

M5. SHAVERS: Speaking of the puzzle that you
have to put together, so you nentioned sonethi ng about
this, Melissa, in terns of how nmuch accuracy we can
get, starting at the beginning levels and then up to
t he process.

So one of the questioners wants to hear from as
many of the panel as want to talk about this, so we
have mass adj udi cations in a nunber of agencies, and
so does it nmean that the volune of these cases that
are com ng through, that we're sinply going to have to
just accept that there are different |evels of
accuracy that will conme out of this situation.

| know Dan in sone of his witings has tal ked
about al gorithnms and how do you use algorithns to
maybe try to cone up with the right response, and he
al so nentioned collecting data. So where are we wth
respect to these nmass adjudi cations? Can we just no
| onger expect the |evels of accuracy that we would
hope we woul d achi eve? Any of the panel.

M5. WASSERVAN:  So |'Il just junp in. | don't

know if | can -- | can speak nore fromthe patent
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(inaudible). | think this just goes back to this idea

bet ween efficiency and accuracy, right, quality and

through put. And there's always going to be sone sort

of tradeoff. And so it doesn't nmake sense for the
Patent and Trademark O fice to spend 10, 000 hours
reviewi ng every patent application, right, to nmake
sure it only grants conpletely valid patents because
there are a fair nunber of themthat may not nean
anything in the end, right?

So for exanple, sonething |Iike 50 percent of
patents don't -- they won't pay a couple thousand
dollars in renewal fees, sonething |like seven, eight

years out. So you know, it's a really inportant

question. You know, ny instinct right now is probably

with the Patent and Trademark O fice. There's a

little bit too nuch focus on through put, and 1'd Iike

to see a little bit nore level increase in quality
even at the sort of initial exam ner |evel.

But there's always going to be errors, right?

And so then, it's going to be -- we have to kind of
figure out how many we're willing to be able to live
with in order to keep sone sort of, | think, through

put or efficiency, as well.

MR WALKER | would just add, it also just, you

know, depends kind of building on what Melissa's
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sayi ng, too, you know, froma quality assurance

(i naudi bl e), how nmuch do you want to -- what types of
errors do you care about, right, when you're conbining
efficiency and -- | nean, is it the cases where

(i naudi bl e) gets relief, you know. | nean, do you
really want to have kind of a sua sponte review
process of that or is it -- or a Social Security
applicant gets benefits granted, you know. | think
those are kind of questions that just from an
efficiency/cost-benefit perspective, is that what we
want ?

And the flip side is -- and Dan's work's really
shown this, well, that -- if we don't kind of also try
to get quality there, there's overall systenmatic |ower
gquality. Decision-nmaking, you want high quality
deci sion-making, but | do think sone of it's just a
matter of which types of errors do we really care
about .

Maybe the traditional appellate nodel works in
t hat sense where those who | ose can appeal and get the
relief -- challenge to get the relief they want and
those who win, even if they won in a way that probably
shoul dn't have, and we just kind of -- have that cost
i n the system

M5. SHAVERS: (I naudi bl e).
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MR HO | nean, I'Il junp in. Part of the

reason, | think, why | offered that quote about the

di fferences between these different stages, the
regional office, the Board of Veterans Appeals and the
Court of Appeals for Veterans Clains, is that, |

t hink, you'll hear a nunber of fol ks who are in the
sort of lower-level decision-naking say it's

| npossi ble to judgenent proof our decisions. That is,
we have a certain nunber of decisions that have to get
made, and then, the claimnts can still appeal upward.

And | think that is sort of the institutional
reality of the differences in case processing vol une
across these different levels is that the Court of
Appeal s for Veterans C ains sees a nuch small er nunber
of cases than Veteran Law Judge (inaudible) as a
result can spend significantly nore tine.

It does, | think, cause you to ask the broader
question of why did we create the Court of Appeals for
Veterans Clains in 1988. Prior to that, we didn't
have this additional vehicle for judicial review
There's a kind of political econony explanation having
to do wth energing differences across veteran service
organi zations that |led to the kind of |obbying of the
Court of Appeals for Veterans C ains.

But | think it really -- there are at |east sone
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who think that if you think about the veterans

popul ation, the kind of collegial decision-mnmaking
systemthat existed prior to 1988, that nuch | ess
|l egal in orientation, where you had a one-page
decision that was with the kind of collegial panel
that existed at that point of tinme was not witing
wth CVACin mnd may actually have served the
veterans popul ati on better than the current system
does.

A lot of folks fromveteran service organi zations
will tell you right now there's a huge anount of
translation that has to be done for the dense legally
reasoned deci sion by BVA when you're trying to explain
a particular kind of denial to a veteran. And so |
thi nk that takes you back to this question that
Prof essor Wal ker started us off with of what's the
obj ective here when we're creating an institution |ike
the Court of Appeals for Veterans C ai ns when we
already had a different form of appellate review, the
Board of Veterans Appeals within the Veterans
Adm ni stration.

MR. WALKER | just wanted to kind of junp in
real quickly and just -- | didn't want to suggest a
kind of a fal se dichotony here, appellate review or no

appellate review. Another kind of key thing that a
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| ot of agencies are doing, innovating around, iIs

different tracks of appellate review and whether it's
a singl e-judge decision versus a three-judge deci sion
that we have in inmmgration, whether it's sent to a
staff attorney first to have it deci ded, whether,
| i ke, at Social Security, you start with one -- you
have tracks where people specialize in different
things. You start wth one judge or appellate judge
takes a |l ook at it, and then, you have a second one
cone in and if they agree, we're done, if not, you
bri ng soneone el se in.

| nmean, there are lots of ways to kind of tailor
it, other than appellate review or no appellate
review, and it really does depend on what your
obj ectives are along those lines. But | do think
that's one area of the report I"'mreally excited
about, when it cones in a couple of nonths where we
ki nd of chronicle how internal the agencies have
structured this in different ways to address those
di fferent concerns.

| do think the role of staff attorneys is really
fascinating. A lot of these appellate structures have
very skilled, trained staff attorneys that specialize
I n common issues and play in role that is quite, |

think, quite inportant and different in different
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agencies. And | think that's sonething that kind of

deserves nore attention. Oten tinmes, we focus too
much on the person that has the title of judge or
adj udi cator when the staff actually plays a really
| nportant role.

M5. SHAVERS: Thank you. W're getting |lots of
guestions, and I'mafraid we're not going to be able
to get to all of them But there are a few things
that a coupl e people wanted ne to point out.

Chris, Adam Zi nmernman wanted nme to tell you that
he was the one asking the question about the judicial
review relationship to the appellate review.

Sone ot her -- nore people have comented on the
| mm gration process.

Director MHenry, you nentioned earlier about a
| ot of the inmmgration scholars don't seemto wite
nore about the intersection of admnistrative | aw
generally and immgration. | actually was going to
rai se a question, point out, at least, I'"'mquite
famliar with sonme scholars that do that. One of them
is Jill Famly (phonetic). A lot of her witings have
done that, and others have rai sed the nanes of
Prof essors (i naudi bl e) Nogal es, Sean Holtz and
(inaudible). So there are nore inmmgration schol ars

that are focusing on this idea of how processes and
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ot her agencies m ght have sone relationship to what's

going on in the EOR

MR. MCHENRY: | hope |I didn't give the wong
I npression. Wat | was saying is up until a few years
ago, | think that's true. | would certainly agree
that within the last five to seven years, there's been
an explosion, | think, for lack of a better word, of
scholars that are sort of |looking at EOR inm gration
In the larger admnistrative | aw cont ext.

M5. SHAVERS:. Thank you. Ohers, circling back
to this question about nmaybe part of the issue is who
gets appointed initially to sone of these positions,
|i ke the immgration | aw judges, pointing out that
sone recent appointees in EOR, et cetera, seemto be
peopl e who have high denial rates of nunber of
Imm gration clains, including asylumclains and what
does that do to the process of trying to have quality
deci sions, quality assurance.

Care to comment, Director MHenry?

MR. MCHENRY: Sure. |[|'ll cone to that question
in a second, but | want to junp in on another point.
| hope -- as many people know, there was an Executive
Order a couple of years ago that changed the process
for how ALJs, admi nistrative |aw judges, are sel ected,

and that's actually sonmething that we're interested in
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and we're | ooking at -- how nmuch inpact or effect
that's going to have? | nean, when | was sel ected as
an ALJ, | had to go through the conparative process,

take all the exans and that sort of thing, but | also
didn't have any sort of specialized training for where
| ended up being an ALJ.

Now t hat that's changed and the agencies are
going to have nore inpact, that woul d be ny suggestion
for sort of future research to see if that's going to
make a difference in terns of agency adjudications.

To your question, again, this cones back to
sonething | said earlier, people sonetines do the
confirmati on bias or whatever, | think sonetines see
politics or see issues where there aren't any issues.
The people that we've elevated to the board are
t hensel ves i mm gration judges.

Most -- and the other panelists can correct ne if
["'mwong -- but it's not uncommon to see trial-Ievel
judges elevated to an appell ate body, particularly
adm ni strative appell ate body. W're not |ooking at
the outconmes. W' re not | ooking at the outcones.
We're not |ooking at, you know, any particul ar ideas
or thoughts. You know, we're | ooking at experience,
you know, know edge of the |aw, background. Everyone

goes through a conpetitive interview process. |It's
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all on USA jobs, the sane way that all the other

governnment positions are adverti sed.

So we're trying to get, you know, the nost
quality people, and ultimately, the proof wll be in
their decisions. As sone of the panelists have
al luded to, you know, we | ook at the remand rates from
federal courts. |If it turns out that the people we've
hired or that we've elevated, if their remand rates
turn out to be unacceptable, then, we'll |ook at that
nore closely and nmaybe take action.

At the end of the day, you know, they're on the
hook for any sort of issues that the federal courts
identify or that we identify through our own internal
processes, and we'll address those if we need to. But
ot herwi se, we think we're hiring quality people,

t hough I'mconfident that our critics as well as sone
of the attorneys who represent the respondents wl |
tell us if they disagree.

M5. SHAVERS: kay. | just want to refer the
audi ence, also, to the recording of the first panel.
They had a great discussion about the selection
enpl oynent process now for admnistrative | aw judges,
and that's on the ACUS website.

MR HO If | could say one thing, just on the

appoi ntnent effects stuff, not about the appointees,

TSG Reporting - Wrl dwi de 877-702-9580




*Not Reviewed for Errors*

© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 S w N (o o (o] 00} ~ » ol BN w N - o

) o ) ) Page 66
| i ke, ALJs or 1Js, or adm nistrative judges, but

actually one thing | just wanted to highlight is that
the selection for who conducts quality reviewis also
quite inportant. So there's an appoi ntnent di nension
to the design of quality review, as well.

The Governnent Accountability Ofice in 2002
I ssued a kind of critical report of the design of the
quality review programat the Board of Veterans
Appeal s, and the critique was essentially that it was
staff attorneys review ng VLJ decisions, and while
they were (inaudible) for, like, a two-year period at
that point of time, they were ultimately expecting to
go back and be assigned to work with those particul ar
VLJs and that made it really hard to have the kind of
deci si onal independence to call errors on those VLJs,
who you nmay ultimately be reporting to after you
finish your stint in the Ofice of Quality Review

And that, | think, was one of the potenti al
weaknesses of how that system was desi gned whereas one
of the reasons why the appeals council has had
particular force in the SSA context is that it is
truly an independent kind of unit that does this form
of quality review. So there is an appointnents
di mensi on enbedded within the design of quality

assurance prograns, as well.
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M5. SHAVERS: As | said, unfortunately, we've run

out of tinme, won't get to all the questions, but nmaybe
this is a good |last one for us to sort of think about.
We're tal ki ng about accuracy, having great deci sions,
good deci si ons.

And so the question is raised about how do we
real ly define accurate decisions because there can be
a lot of disparity in what people think is an accurate
deci sion, and as the comenter points out, we often
have decisions fromthe Suprene Court which are five
to four.

And so can we say that based on that kind of vote
we get a nore accurate decision than a decision that
six, two, for exanple.

So | guess the last words if anybody wants to add
I's how do we know when we get accurate deci sions?

MR HO | think as Director McHenry put it, it's
really hard to think about accuracy w thout sone
judicial reference of what happens when this is
ultimately taken to an appeal s court.

And this, of course, is the nystery under our
nmoder n procedural due process doctrine, which is so
much under Matthews versus El dredge, hinges on
deci si onal accuracy, but there can be significant

di sagreenents because it's a systemthat is
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adm ni stered by humans. And there's no exogenous

definition of whether a case has really been
accurately decided. So I think that is one of the
prof ound chal | enges when t hi nki ng about accuracy and
performance nanagenent in the adm nistrative state.

M5. SHAVERS: | think that's right, and you
probably brought a good point to end on, Matthew v.

El dr edge because one of those factors, of course, and
we' re | ooking at accuracy, is the risk of erroneous
deprivation that we all try to convey to our students
and what that really neans.

So | want to thank the panelists today. | think
it was a great panel. As | said, I"'msorry we didn't
get to all of the questions. W have 30 seconds if
anyone has a | ast comment.

Ckay. Thanks to the audience, and thanks to the
panelists. It was a great discussion. |I'mglad | got
a chance to participate.

MR. HO  Thank you.

MR. WALKER: Thank you.

M5. SHAVERS: Thanks. Bye.

(End of audi o recording.)
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CERTI FI CATE

I, Wendy Sawyer, do hereby certify that | was
aut hori zed to and transcri bed the foregoing recorded
proceedi ngs and that the transcript is a true record, to

the best of ny ability.

DATED this 3rd day of Septenber, 2020.

VENDY SAWYER, CDLT
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